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DECISION
Statement of the Case

MICHAEL A. MARCIONESE, Administrative Law Judge. | heard this case in Hartford,
Connecticut on April 1-3, 2003. Gary Crump, an individual, filed the charge on October 11,
2002, and amended it on November 22, 2002.1 The complaint issued December 10, alleging
that Lamar Central Outdoor, Inc. d/b/a Lamar Advertising of Hartford, the Respondent, violated
Section 8(a)(1) and (4) of the Act. Specifically, the complaint alleges that the Respondent
violated Section 8(a)(1), through its alleged supervisors and agents, by threatening Crump with
unspecified reprisals because he engaged in protected concerted activities, threatening him with
job loss because he had been subpoenaed by the General Counsel in connection with an unfair
labor practice hearing; and informing Crump that he was being terminated because he had been
subpoenaed. The complaint alleges that the Respondent also violated Section 8(a)(1), through
its Sales Manager Jeff Burton, by threatening employees with loss of bonuses because the
General Counsel had issued subpoenas to Crump and several other employees. Finally, the
complaint alleges that the Respondent took certain customer accounts away from Crump and
terminated him, in violation of Section 8(a)(1) and (4), because he cooperated with the General
Counsel and planned to give testimony in a Board proceeding. The Respondent filed its answer
to the complaint on December 23, denying the unfair labor practice allegations.

1 All dates are in 2002 unless otherwise indicated.
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On the entire record, including my observation of the demeanor of the witnesses, and
after considering the briefs filed by the General Counsel and the Respondent, | make the
following

Findings of Fact
I. Jurisdiction

The Respondent, a corporation, is engaged in the production and sale of outdoor
advertising at its facility in Windsor, Connecticut, where it annually derives gross revenues in
excess of $500,000 and purchases and receives goods valued in excess of $50,000 directly
from points outside the State of Connecticut. The Respondent admits and | find that it is an
employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act.

[I. Alleged Unfair Labor Practices
A. The Evidence

The Respondent, which is headquartered in Baton Rouge, Louisiana, is a national
company that owns and operates outdoor advertising structures, commonly referred to as
billboards. The facility in Windsor, Connecticut, referred to as the Hartford office, is one of 153
local offices throughout the United States. The Respondent acquired the Hartford office when it
purchased another outdoor advertising company in 1999. The Hartford office operates,
maintains and services billboards in Connecticut and in western Massachusetts. The
Massachusetts operation became part of the Respondent’s business in the Fall 2000 when the
Respondent acquired a company called Springfield Advertising. Currently, the Hartford office
consists of the facility in Windsor and an operations facility in Springfield, Massachusetts.?

At the time relevant to these proceedings, the Respondent employed 22 individuals in
the Hartford office. Steve Hebert is the Respondent’s Vice President and General Manager in
charge of the Hartford office. Jeff Burton is the Sales Manager responsible for a staff of about
eight account executives, including the Charging Party. The Respondent also employed several
other managers and administrative and clerical employees in Windsor and an operations crew
in Springfield. The Springfield employees were already represented by the Painters Union when
the Respondent acquired that facility. The employees working out of the Windsor office were
unrepresented.

Crump, the Charging Party, began working for the Respondent on December 13, 2000
as an account executive. He was paid a salary and received commissions and bonuses based
on his individual sales performance as well as bonuses tied to the performance of the office.
When he was hired, Lynn Terlaga was the General Manager and Drew Driscoll was the Sales
Manager. Hebert replaced Terlaga in March 2001 and Burton replaced Driscoll in September
2001. As an account executive, Crump was responsible for selling and servicing outdoor
advertising on the Respondent’s billboards.3 Crump acknowledged that he was expected to
maintain existing clients and find new ones, through cold-calling if necessary. Crump also
conceded that, as the Respondent’s account representative, he was the primary link between

2 The employees at the Springfield facility are responsible for hanging the advertisements on
the outdoor structures and maintaining those structures.

3 At the hearing, the witnesses referred to billboards, bulletins and posters. For ease of
reference, | will use the term billboards to refer to all of the outdoor structures.
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the clients and the Respondent and was expected to oversee things from negotiation of the
initial contract for outdoor advertising space through production of the advertising material to
posting on the billboard, resolving any issues that might come up along the way.

In approximately March, the Communications Workers of America attempted to organize
the Respondent’s Hartford employees. In early May, the Union and two individuals, Rachael
Rychling and Kenneth Simmons, filed unfair labor practice charges against the Respondent.
Those charges led to issuance of a complaint by the Board’s Regional Director on July 30. The
complaint alleged independent violations of Section 8(a)(1) of the Act, allegedly committed by
Hebert, and the termination of Rychling and Simmons as violative of Section 8(a)(1) and (3) of
the Act. The hearing on the complaint was scheduled for October 7. The parties stipulated that
the General Counsel issued subpoenas to three of the Respondent’s current employees,
Crump, David Angeli and Eric Lambert, to appear as withesses at the hearing. On or about
October 2, the Respondent entered into a hon-Board settlement of the case with the Union and
the individual charging parties. By Order dated December 17, the Board’s Regional Director
approved withdrawal of the charges conditioned upon the Respondent’s compliance with the
terms of the non-Board settlement.> The allegations in the instant case relate to the
Respondent’s treatment of Crump after he received the subpoena.

Crump testified that he was initially contacted by a Board agent during the investigation
of the charges that were filed in May. According to Crump, he met with the Board agent in the
Board’s Hartford Regional Office but declined to give an affidavit, expressing a fear of
retaliation. Crump was again contacted by the Board’s agents in September about testifying in
the unfair labor practice trial scheduled for October 7. Crump told the Board’s counsel that he
would only cooperate if subpoenaed because he feared losing his job. On September 13,
Counsel for the General Counsel issued a subpoena ad testificandum to Crump, which he
recalled receiving the next day.6 Crump testified that he anticipated that he would be testifying
about the meetings held by Hebert on the subject of the Union and about Rychling’s and
Simmons’ union activities. There is no evidence that the Respondent was aware of Crump’s
contacts with the Board before he received his subpoena or of the substance of the testimony
he was expected to give.

Crump testified that, on September 18, he went into Hebert’s office and told Hebert that
he had been subpoenaed to testify in the unfair labor practice case. According to Crump, Hebert
replied that he figured it was Crump, Eric (Lambert) and Dave (Angeli) and that Dave had
already told Hebert he had been subpoenaed.” Crump testified further that he saw Burton go
into Hebert's office after he informed Hebert about the subpoena. Crump recalled that Burton
came out of Hebert's office about thirty minutes later and told Crump that they were thinking of

4| took official notice of the pleadings in the earlier case, Case Nos. 34-CA-10118, 10119
and 10120, at the request of the General Counsel. | make no findings as to the merits of the
allegations in the earlier complaint, which have been settled and were not litigated before me.

5 Because the General Counsel has not attempted to revoke approval of the withdrawal of
the prior charges, | must infer that the Respondent satisfactorily complied with the terms of the
settlement agreement.

6 The parties stipulated that Angeli and Lambert were subpoenaed at about the same time
as Crump.

7 Angeli, who testified as a witness for the Respondent, recalled that he mentioned to
Hebert, in passing, that he had been subpoenaed. He could not recall any response from
Hebert.
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taking the Sam’s Outdoor account away from Crump.8 When Crump asked why, Burton
responded, “customer service”. Crump then told Burton that he hadn’t done anything wrong and
Burton replied that “doesn’t matter; that’s the way it is.” Burton also told Crump that it hadn’t
been decided yet, they were just thinking about it. When Crump returned to the office in the
afternoon, Burton told him that the Respondent was going to take the Sam’s account away from
him and that he wouldn’t be getting his commission for the contract that had just been signed.

Crump testified that problems with the Sam’s account began in March when Lamar
Graphics, the Respondent’s affiliate in Louisiana, produced the wrong size poster for the
billboard Sam’s had contracted to use. When the poster was re-produced at the right size, the
client was unhappy because a topographical map in the ad was faint and not as visible as in the
original version. The record reveals it took several attempts to get the poster put up to the
client’s satisfaction and that the client had written several letters to the Respondent’s Hartford
office and its billing department in Baton Rouge objecting to being billed for the period that the
ad was not properly posted. The last letter in evidence is dated September 13 and ends with the
following sentence:

We suggest some person in Baton Rouge get off their duff and call Mr. Gary
Crump, your representative in Hartford Conn. for any further information and
clarification. (Emphasis in original)

It is undisputed that, after the last letter, Hebert and Burton drove to Vermont to meet
with the client to try to resolve the dispute. Hebert testified that he asked Crump before going to
this meeting if there was anything he should know. Hebert testified that Crump did not provide
any details regarding the clients’ complaints and that, when he and Burton met with the client,
they were “ambushed” with a file several inches thick. Hebert testified that it was on the way
home from Vermont that he decided to take the account away from Crump. Although he was
called as a witness for the Respondent, Burton was not asked any questions about this matter.

Crump acknowledged that, as the account representative, it was his responsibility to
work with the client to resolve issues like those that were raised by Sam’s. Crump
acknowledged being asked about the account by Burton and Hebert before they went to
Vermont for their meeting with the client. According to Crump, he did update Burton and Hebert
regarding the issues with Sam'’s, although he did not provide them with any documents. In any
event, it is clear from the evidence that Crump was not responsible for the errors and delays in
getting the ad posted in accordance with the contract. It also appears that the client never
complained about Crump’s handling of the account.

Crump testified that, on the same day that he informed Hebert about the subpoena and
lost the Sam’s account, Burton held an impromptu sales meeting with all the account
executives.® According to Crump, Hebert was also present. Crump recalled that Burton
expressed his concern that the office was $68,000 short of its monthly space budget.10 Burton

8 Sam’s Outdoor Oultfitters is a store in Brattleboro, Vermont that caters to outdoor
enthusiasts and had a contract with the Respondent for a billboard in Massachusetts. Sam’s
was one of Crump’s accounts.

9 It is undisputed that weekly sales meetings are usually held on Friday mornings.
September 18, 2002 was a Wednesday.

10 The space budget, according to Crump, is the income received from rental of billboard
space. The monthly budget is the total of all revenue, including from sale of advertising,
production of advertising materials, etc. Crump testified that the Respondent had already met its

Continued
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asked the employees how they were going to make up the difference. He replied by going out
and selling. Crump also recalled that Burton told the account executives to be “creative” in
finding sources of revenue. According to Crump, Burton told the employees that they would lose
their bonuses for the remainder of the year if they did not make up the $68,000 shortfall. After
this sales meeting, Crump, Lambert and Angeli met with Hebert who told them that, because
they had been subpoenaed, they would have to meet with the Respondent’s attorney when he
came to the Hartford office to prepare for the trial.11

The Respondent chose not to ask Burton any questions about this meeting. The
Respondent did ask Angeli about it. According to Angeli, Burton held a meeting with the
employees in September to discuss the upcoming fourth quarter. Burton told the employees that
the Respondent was going into the quarter short of its goals and that they needed to make up
the difference. Angeli testified that Burton then jokingly told the employees that if they didn’t
make up the difference, he would take the money he lost out of their paychecks. Angeli
explained that Burton’s compensation, as sales manager, was more directly tied to the overall
performance of the office and he would be hurt more by a shortfall than the individual account
executives. Angeli described this meeting and Burton’s statements as typical of the motivational
tools used by a sales manager to inspire the sales people. Dan Giordano, another account
executive who was called as a witness by the Respondent, was also asked generally about
Burton’s practice of holding sales meetings. According to Giordano, if the Respondent was not
making budget, Burton would tell the employees this and would offer some kind of incentive to
get them to increase their sales. If employees did not make the goal set, they would not get
whatever incentive was offered. Giordano did not testify specifically about the meeting that
Crump described.

There is no dispute that Crump met with the Respondent’s attorney, Clifford Nelson, on
October 2. It is also undisputed that Nelson gave Crump a written statement advising him of his
rights under the Board’s Johnnie’s Poultryl2 decision and that Crump read and signed this
statement before being interviewed by Nelson. No one else was present during the interview.
Crump testified that, upon reading the statement, he expressed some concerns about
confidentiality and Nelson told him that, by law, Crump was protected and that he didn’t have
anything to worry about. Crump then asked Nelson how old he was. Nelson replied that he was
50. Crump then said that he was 43 years old and “we both know what the reality is, that if the
company wants to terminate you, they’re going to find a way to terminate you.” Crump testified
that Nelson replied, “there are loopholes and that’s a possibility.” According to Crump, Nelson
then proceeded to ask Crump questions about the duties and responsibilities and the union
activities of the alleged discriminatees and whether they were open about such activities. Crump
answered the questions without hesitation, confirming for Nelson that both discriminatees,
Rychling and Simmons, were active in support of the Union. At the end of the interview, Crump
again expressed his concerns about being in the position he was in, i.e. having talked to Nelson
after being subpoenaed by the Board's General Counsel. Crump testified that Nelson told him
that the Board would probably ask him questions about Rychling and Simmons. When Crump
asked Nelson, “what should | do? I'm damned if | do and damned if | don’t”, Nelson replied,
“Gary, we just want you to tell the truth.” Because Nelson did not take the stand to testify in this
proceeding, Crump’s testimony about his meeting with the Respondent’s attorney was not

monthly budget by the time of this meeting.

11 Angeli also recalled the three subpoenaed employees telling Hebert, after a sales
meeting, that they had been subpoenaed. Again, he did not recall any specific response from
Hebert to this information.

12 146 NLRB 770 (1964).
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Crump testified that, earlier the same day, Hebert told him to call Joey Boykin and ask
him to “end his day in Hartford”, referring to the Respondent’s Hartford office. Boykin was a
Field Account Manager for Buntin Out-of-Home Media, the advertising agency for one of
Crump’s accounts, Cracker Barrel Restaurant. Boykin was scheduled to be in town for a market
visit, i.e. to check on the advertising that his agency had placed in the local market. Crump did
as Hebert instructed. Later that day, Crump introduced Boykin to Hebert and Burton when
Boykin came into the Hartford office as requested. According to Crump, he saw Boykin again as
he was finishing up his interview with Attorney Nelson. Hebert came into the room and told
Crump that he was finished his meeting with Boykin and Nelson suggested Crump attend to his
client. Crump and his wife went out to dinner with Boykin that evening. According to Crump,
Boykin told him, over dinner, that he was concerned that Hebert was not very happy about a
contract that Crump had recently negotiated with Boykin for a Cracker Barrel billboard and had
tried to renegotiate the deal. Boykin spent the night at Crump’s house and the next morning,
over breakfast, told Crump that Hebert had also suggested, during their meeting the previous
day, that he was going to take the Cracker Barrel account away from Crump and make it a
house account, i.e. one serviced by the Sales Manager. Boykin told Crump he thought Crump
should be aware of this before going into the office.

According to Crump, the issue regarding the Cracker Barrel billboard began in about
June when Boykin expressed interest in moving an ad from a billboard owned by a competitor of
the Respondent to one owned by the Respondent that was already occupied by another of the
Respondent’s clients, Dana Volkswagen. Crump testified that he discussed this with Burton,
Hebert and Dave Angeli, who was Dana’s account executive. Crump testified that Hebert said if
they could get more money from Cracker Barrel for the billboard and take them away from a
competitor, it was a win-win situation. Dana Volkswagen had a pre-emptible contract for that
space which meant that its ad could be bumped by another client willing to pay more for the
space. Crump testified that there was another billboard available where Dana’s advertising
could be moved. By August, Crump had negotiated the details of a three-year contract with
Boykin, i.e., $2200/month for the first twelve months, increasing in each succeeding year. On
August 20, Boykin’s agency faxed a contract for the Respondent to sign confirming the
agreement to place a Cracker Barrel ad on the Dana billboard. The record shows that Boykin’s
agency faxed two more requests that the Respondent sign this contract, on August 23 and 29,
the last one designated as “urgent” because the ad was scheduled to go up October 1 and
needed to be produced. Crump testified that he had several conversations with Burton about
getting the contract signed. The apparent cause of the delay in finalizing the contract was the
Respondent’s efforts to find a satisfactory result for Dana, which was unhappy about being
bumped from their billboard. Although the evidence in the record shows that Burton signed the
contract with Boykin’s agency on August 30, the issue continued to fester into September.13

Crump testified that, in early Septemberl4, he approached Burton and Angeli who were
in Burton’s office about the Dana Volkswagen board, telling them that they needed to resolve
the issue because Cracker Barrel was scheduled to go up October 1. Burton instructed Angeli to

13 1t is undisputed that Burton has the authority to review and initial contracts but only Hebert
can sign a contract.

14 Earlier in his testimony, Crump placed this conversation as occurring on the same day he
told Hebert that he had been subpoenaed by the General Counsel. Later, he testified that it
occurred on September 9. He finally acknowledged that he could not recall whether it happened
before or after he received his subpoena.
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get Dana’s contract. Crump went with Angeli to retrieve the contract and, while doing so, “poked
his head in Hebert's office” and asked if they could “pick his brain” about an issue. Angeli
followed Crump into Hebert’s office. Crump then proceeded to tell Hebert about the contract
with Cracker Barrel and its impact on Dana’s ad. Crump admittedly prefaced his remarks to
Hebert with the statement, “I hate to go over Jeff [Burton]’s head, but...” While Crump was
discussing the issue with Hebert, Burton came into the office and said he needed to speak to
Crump and Angeli right away. According to Crump, when they got into the hallway, Burton
angrily said, “Gary, don't you ever go over my head again.” The three men then walked toward
Burton’s office. After Angeli went back to his cubicle, Burton asked to speak to Crump alone.
According to Crump, Burton said, “Don’t ever go over my head again or I'll make your life so
miserable you can't stand it.”

The next day, Crump told Hebert about Burton’s “threat.” Hebert called Burton into the
office and relayed what Crump had just reported. Burton denied making the statement attributed
to him by Crump. According to Crump, Hebert said this was a serious situation, calling one of
his managers a liar. Crump said that they were calling him a liar. Hebert then asked Burton how
he should handle this and Burton said he thought Crump needed to resign. Crump replied that
he was not going to resign. Hebert told Crump he wanted to think about it. He told Crump to
come back at the end of the day. When Crump returned, at about 4 PM, he spoke to Kathie
Houghton about Burton’s threat. Houghton is the Respondent’s office manager and, according
to Crump, the designated human resources representative for the Hartford office. Crump
testified that when he told Houghton that Burton was calling him a liar, Houghton said “B...S..., |
heard part of it and Dawn Thibodeau heard it too.” Thibodeau is the Respondent’s billing
coordinator. She works at a desk in front of Houghton.

Houghton, who testified for the Respondent, corroborated Crump’s testimony in
substantial part. Houghton recalled seeing Crump and Angeli go into Hebert's office with Burton
following them in there several minutes later. She recalled seeing all three men leave Hebert's
office and heard Burton yelling at Crump and Angeli about having gone over his head.
According to Houghton, she and Thibodeau looked at one another with expressions of shock at
Burton’s conduct. Houghton also corroborated Crump’s testimony that he came to see her about
this incident in her role as a liaison with personnel in Louisiana. She recalled, however, that
Crump came to see her the same day that Burton yelled at him. Houghton denied hearing
Burton make any threats to Crump or Angeli.

After his conversation with Houghton, Crump met with Hebert. Hebert told Crump he
was upset that he had spoken to Houghton about the issue. Crump asked who else was he
supposed to talk to? Hebert then brought Burton in and said that he thought he had a resolution
but, because Houghton said she heard part of the conversation, he needed to think about it
overnight. Crump testified that, “out of the blue”, Burton and Hebert brought up new vs. renewal
contracts. Although Crump explained the difference between new and renewal contracts and
testified that the Respondent had a formula of new and renewal contracts account executives
were expected to have, he did not testify precisely what Hebert and Burton said about this issue
in the meeting.1> The next morning, according to Crump, Hebert told him that, after a sleepless
night, he had decided he was not going to terminate Crump over this incident, that it had been
blown out of proportion.

The General Counsel called Boykin as a witness. Boykin was no longer employed by

15 A weekly sales report summary for the week ending September 13 reveals that Crump
had the lowest ratio of new to renewal contracts of any account executive.
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Buntin at the time of the hearing, having left employment on good terms in November.
According to Boykin, Cracker Barrel was one of Lamar’s largest accounts nationwide and used
to getting whatever it wanted in terms of location and pricing of ad space. Boykin recalled,
contrary to Crump, that it was Crump who first broached the subject of Cracker Barrel taking
over the Board occupied by Dana.16 Boykin testified that, because Cracker Barrel was locked
into a contract with another billboard company at the time, he told Crump he could not make a
move at that time but would consider it when the other contract came up for renewal. These
conversations occurred in the Spring. Boykin testified further that, when the time came for
Cracker Barrel to renew its contract for the other board, he again spoke to Crump about moving
to the Dana board. After he and Crump reached an agreement on the terms of a contract for
that board, Boykin sent the proposal to his client, Cracker Barrel, which signed off on it, and
then had his office fax a contract to the Respondent for signature. Boykin identified the three
requests sent to Respondent between August 20 and 29 as emanating from his office. After the
third request was sent, Boykin spoke to Crump about the issue. According to Boykin, Crump
told him that the Respondent did not want to sign the contract because the rate was too low.
After Boykin spoke to Burton, Burton signed and returned the contract to Buntin and the
advertisement was prepared and posted by October 1 as agreed.

Boykin testified that he heard nothing further about this issue until he came to Hartford
for a market visit on October 1 or 2. During that visit, he verified that the ad was posted in the
new location and was satisfactory. At the end of his visit, he went to the Respondent’s Hartford
office, as requested by Crump and met with Burton and Hebert. Hebert did most of the talking
for the Respondent at this meeting. According to Boykin, Hebert said that Crump shouldn’t have
sold Boykin that board at that price. He told him that Dana, which had been paying more for the
space, was very unhappy about being moved. Boykin told Hebert and Ross that, while he was
sorry to hear this, there was nothing he could do about it, that his client had a signed contract
for that location at an agreed-upon rate and he was not going to change it. Boykin recalled that
Hebert asked during this meeting how Crump had done as his account representative. Boykin
testified that he replied that there had been a few problems, citing the incident in late 2000 when
Cracker Barrel had been taken down from a board without its consent, but that Crump was
eager and had resolved any problems that came up. Hebert also told Boykin in this meeting that
he was going to take Crump off the account. Boykin testified that he replied it was their decision
to make. Boykin testified that it appeared that Hebert and Burton blamed Crump for the problem
that arose over Cracker Barrel bumping Dana off the board. Boykin testified that he told Crump
about Hebert’s plans to remove him from the Cracker Barrel account over dinner, not breakfast,
as Crump recalled. Boykin also acknowledged that it was not unusual for a Sales Manager or
General Manager to service the Cracker Barrel account, that Lamar’s practice varied from office
to office.

Boykin testified that the Cracker Barrel/ Dana Volkswagen dispute was resolved, after
Crump’s termination, by Dana’s ad being returned to the billboard it had been occupying and the
Cracker Barrel ad being moved to another location further north. This arrangement was to last
through the end of the year, at which point Dana’s ad would come down and the Cracker Barrel
ad would go back to the location specified in the contract signed by Burton on August 30.
According to Boykin, the Respondent was to bear the costs involved in producing new
advertising material and taking down and putting up Cracker Barrel and Dana’s ads. In addition,
the Respondent agreed not to bill Cracker Barrel for the rest of the year while its ad was on a
different billboard than that specified in the contract.

16 When re-called as a Rule 611(c) witness by the Respondent, Crump admitted that he was
the one who first suggested the Dana billboard to Boykin.
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Angeli also testified regarding the Cracker Barrel/Dana Volkswagen issue. He recalled
that Crump first approached him in August about Cracker Barrel bumping Dana off its billboard.
Angeli acknowledged that, because of its pre-emptible contract, Dana was always at risk of
being bumped off the board by another client willing to pay more for the space. Angeli testified
that the practice, however, is to give the holder of a pre-emptible contract an opportunity to
match or beat the higher rate being offered by the other client. According to Angeli, Crump did
not do this. Angeli testified that after the initial conversations about Cracker Barrel bumping
Dana, he heard nothing further until he learned that a contract with Cracker Barrel had already
been signed at a lower rate than Dana was paying. Specifically, he recalled that Crump never
told him, before the contract was signed, the terms of Crump’s offer to Cracker Barrel.

Angeli recalled being in Burton’s office in early September with Crump when he learned
that Cracker Barrel had a signed contract for Dana’s board. Angeli admits that he was upset that
his client had not been given a chance to match the rate offered to Cracker Barrel. Angeli
conceded that, because Cracker Barrel was a national account and a bigger client than Dana, it
would probably get whatever it wanted. Angeli recalled Burton asking him to pull the Dana
contract. He and Crump left Burton’s office and went to the file cabinets outside Hebert's office
to pull the contract. According to Angeli, Crump went into Hebert's office while he got the
contract, Next thing he knew, Angeli was called into Hebert's office. Angeli recalled that Hebert
did not appear to be familiar with the issue and seemed surprised to learn that there was a
signed contract with Cracker Barrel. While he and Crump were discussing the issue, Burton
came into Hebert's office. Angeli recalled Hebert telling Burton, “wait till you're a General
Manager before you start signing contracts.” He also recalled Hebert telling Burton to take his
account executives and resolve the problem. Angeli testified that Burton was “mad” and that,
upon leaving Hebert's office, Burton told him and Crump that he was not happy with their going
over his head to talk to Hebert. According to Angeli, the three men returned to Burton’s office,
he stated his case and went back to his cubicle, telling Burton and Crump that they had to work
it out and let Angeli know what he was supposed to do with Dana. Crump was still in Burton’s
office when he left. Angeli confirmed Boykin’s testimony regarding the compromise that
ultimately resolved the issue. According to Angeli, he lost Dana as a client when its contract ran
out in December, despite having proposed a number of different locations to replace the board it
lost to Cracker Barrel.

Burton also testified about the incident with Crump and Angeli. He recalled that this
meeting occurred in late August. According to Burton, this was the first discussion he had with
either of them about the disputed billboard. Burton recalled that, after Crump and Angeli laid out
the facts, he asked them to retrieve a copy of the Dana contract to verify that it was pre-emptible
and what rate they were paying. After Crump and Angeli left his office, Burton waited about 10
minutes and then went to look for them. He admitted being surprised and “very upset” to find
them in Hebert's office discussing the issue. He told them to return to his office so they could
work it out without involving the General Manager. Burton admitted telling Crump and Angeli not
to go over his head again, but denied making any threat to Crump. According to Burton, the
matter escalated after this meeting. Although Burton believed he made notes of this incident,
none were produced. The only handwritten note from Burton offered into evidence is dated
October 3, the date of Crump’s termination, and refers only to the removal of the Cracker Barrel
account from Crump and Crump’s “threat..to hire a lawyer to protect his income.”

Hebert confirmed Crump’s testimony that Crump complained to him that Burton had
threatened to “make his life so miserable he couldn’t stand it” after Crump had gone over his
head to talk to Hebert about the Cracker Barrel/Dana billboard dispute. Hebert investigated this
complaint by meeting with Burton and Angeli to get their versions of what happened. The

9
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Respondent offered into evidence handwritten notes made by Hebert in the course of
investigating Crump’s complaint. Hebert's notes are dated August 27 and Hebert testified that
he believed that was the date he conducted the investigation. The handwritten notes essentially
corroborate the testimony of the other witnesses as to their respective versions of the event with
one exception. Hebert's notes indicate that Crump also stated that Burton told him he would “fry
his ass”. Crump denied that Burton said this or that he told Hebert that Burton said this. Hebert's
notes also do not reflect that he spoke to Houghton about Burton’s alleged threat even though
Houghton herself recalled being asked about it by Hebert.

Crump testified that, after having breakfast with Boykin on October 3, he went into the
Hartford office. Sometime after he arrived, Hebert called the employees together and
announced that the Respondent had settled the unfair labor practice case for a specified
amount of dollars and that this was good for the company and good for the employees who had
been subpoenaed. According to Crump, Hebert said the subpoenaed employees wouldn’t have
to feel uncomfortable and worry that their jobs were in jeopardy. Hebert admitted gathering the
employees together and telling them that the case had been settled. He also admitted telling the
employees that this was good for the company and that nobody would have to testify. He
specifically denied telling the employees that the subpoenaed employees wouldn’t have to worry
about their jobs being in jeopardy. None of the employees who testified in the Respondent’s
case recalled learning about the settlement at a meeting. Angeli testified that he learned from
the Board'’s counsel, not the Respondent, that he did not have to testify.

Immediately after this meeting, Crump asked to speak to Hebert about what Boykin had
told him over breakfast. Hebert confirmed what Boykin had told Crump, i.e. that the Respondent
was going to take the Cracker Barrel account away from him. When Crump asked why, Hebert
said that Crump had taken Cracker Barrel down without their permission. Crump said that was
correct but that Hebert knew about it. Crump then reminded Hebert that this had occurred when
the Respondent had a dispute with a landowner, Peter Picknelly, over leases for billboards in
Massachusetts and that the account executives had been instructed not to tell the clients that
the billboards were coming down until the last minute.1” According to Crump, although Hebert
agreed with his recollection of the events, he told Crump that they were taking the account away
from him anyway. Crump denied that Hebert cited the more recent issue with the Cracker
Barrel/Dana Volkswagen board as the reason for this action. Crump then told Hebert that he
hoped he wouldn’t go through with this because, if he did, Crump would have very little
alternative than to seek legal advice. At that point, according to Crump, Hebert told him to get
out of his office.

After leaving Hebert’s office, Crump went to see Burton. According to Crump, Burton told
him the decision was not “written in stone yet”. Crump told Burton that he hoped they changed
their mind because, if they took Cracker Barrel away from him, he would have no alternative but
to seek legal advice. According to Crump, Burton did not give him any reason why the
Respondent was considering removing the account from him. Crump left the office to go out to
work after his conversation with Burton.

Hebert testified that he took Crump off the Cracker Barrel account because of what
happened with the Dana Volkswagen board. According to Hebert, Crump should not have
promised Cracker Barrel that location at the rate he did because it caused problems for the
Respondent with one of its largest national clients as well as with a local client. Hebert

17 There is no dispute that the Picknelly lease dispute occurred in late 2000-early 2001 and
was resolved shortly after Hebert took over as General Manager.
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specifically denied that the earlier issue with Cracker Barrel, when they were removed because
of the Picknelly lease dispute, had anything to do with his decision to remove Crump from the
account. Hebert testified further that, when Crump asked him, on October 3, why Hebert was
taking the account away, he told Crump that it was because of the “many discussions they had
about his lack of attention to detail and paperwork that caused problems like this.” According to
Hebert, he told Crump that his actions had caused problems for the Respondent with a national
and local client and that they couldn’t have it happen again. Hebert testified further that Crump
said he was going to hire a lawyer. According to Hebert, he responded to this by telling Crump
to “do what you feel you need to do.” Burton was not asked any questions by the Respondent’s
counsel about this issue.

When Crump returned to the office in the afternoon, on October 3, Hebert called him into
his office. Burton was also there. According to Crump, Hebert said, “you leave me no alternative
but to terminate you. What were you thinking, especially after what just happened with Ken and
Rachel?” Hebert told Crump he didn’t want to fire him and he asked Crump to “talk me out of it”.
Crump responded that his numbers speak for themselves, that he had billed $1.3 million for the
current year and almost $490,000 for the next year. He told Hebert that if he was going to start
terminating people because of their numbers, that there were a lot of people whose numbers
were lower. Burton then interjected that Crump was not committed to the company. When
Hebert asked Crump what he thought of Burton’s comment, Crump responded with examples of
his commitment to the company. According to Crump, Hebert and Burton then brought up his
“threat to sue” them. Crump replied that he did not threaten to sue them, he only said he was
going to seek legal advice. Crump testified that Burton then said, “we’re tired of the NLRB
poking and digging through our books and records.” Crump recalled that Hebert wrapped up the
meeting by telling Crump that he was trying to find a way out of this, that all Crump had to do
was say he was not going to seek legal advice and sue them. Crump replied that he could not
say this because today it was Cracker Barrel, tomorrow it could be another account. Hebert
responded, “you’re probably right.” Hebert told Crump that he was terminated and that he would
contact Crump later to discuss severance and COBRA. According to Crump, Hebert did contact
him later that evening and asked for a couple days so Hebert could talk to “corporate” and come
back with a settlement offer that would be agreeable to everyone. Crump testified that Hebert
never did contact him again with such an offer.

Burton was not asked any questions about Crump’s termination and the meeting at
which Crump was informed he was terminated. Burton did not specifically deny the statement
attributed to him by Crump about the NLRB. Hebert testified that he made the decision to
terminate Crump and that he relied on Crump’s track record of customer service complaints with
the Cracker Barrel/ Dana Volkswagen issue being the last straw. According to Hebert, it was
Crump’s unwillingness to take responsibility for any of the problems that arose with his clients
that persuaded him to take the drastic step of termination. Hebert acknowledged that his
memory regarding the meetings was “fuzzy” and he exhibited confusion regarding some of the
meetings. Nevertheless, he claimed that he reviewed with Crump at this meeting all of the
issues in his “critical incident file” and that the meeting lasted several hours. Hebert denied that
Crump’s “threat” to seek legal advice affected his decision other than to confirm his belief that
Crump was unwilling to take responsibility for any mistakes he may have made. Hebert did not
specifically contradict Crump’s testimony that Hebert referred to Rychling and Simmons when
discussing Crump’s “threat to sue”. Hebert also did not specifically contradict Crump’s testimony
that Hebert said, during this meeting, that all Crump had to do to avoid termination was say he
wasn't going to seek legal advice and sue them. Although Hebert and Burton referred in their
testimony to a “critical incident file”, which Burton apparently started maintaining sometime in
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June, no such file was offered into evidence.18

In an attempt to show disparate treatment, the General Counsel offered into evidence
documents which purport to be written warnings given to other employees before they were
terminated. Hebert conceded that he has, in some situations, issued written warnings to
employees before terminating them. Hebert testified further that it is his practice to try to work
with an employee, or “coach” them, before taking the step of termination.1® He claimed that he,
in fact, did this with Crump. According to Hebert, he met with Crump on numerous occasions to
discuss customer complaints, Crump’s lack of attention to details and poor paperwork. He
conceded that there was no written documentation of these “coaching” sessions. Although
Crump denied receiving any warnings before his termination that his job was in jeopardy, he did
acknowledge having discussions with Burton and Hebert about issues that arose with his
clients. While disagreeing with Respondent’s counsel’s characterization of these discussions
during cross-examination, Crump did acknowledge being told by Burton and Hebert that he did
not take constructive criticism very well and always made excuses. He did not say when this
occurred.

Finally, the General Counsel offered, as rebuttal evidence, the position statement
submitted by the Respondent’s attorney on November 22, during the investigation of Crump’s
charge. During the investigation, the Respondent took the position that Crump was discharged
for poor customer service and unsatisfactory job performance.29 As examples, the
Respondent’s attorney cited the same issues with some of Crump’s accounts that it developed
at the hearing through cross- and Rule 611(c) examination of Crump.2! In the position
statement, counsel also claimed that Crump’s sales performance had declined after April 2002,
attaching documents to support this claim. Similar documents were introduced at the hearing.
Although Hebert did not emphasize the declining sales performance in his testimony, he did
refer to it when question by Counsel for the General Counsel and the Respondent. Moreover,
the documentary evidence does support the claim that Crump’s sales performance, including
his solicitation of new business, had declined, even though he had already made his yearly
budget by the time of his discharge. Finally, the Respondent’s counsel, in the position
statement, cited Crump’s handling of the Cracker Barrel/Dana Volkswagen billboard dispute as
the event that triggered his termination. Hebert's explanation at the hearing of his reason for
discharging Crump over this dispute was almost identical to counsel’s claim in the position
statement that Crump sold a billboard that was already under contract to a local client to one of
the Respondent’s biggest national clients for less than the local client was paying, resulting in a

18 During the course of the hearing, the Respondent offered a number of documents,
including correspondence regarding some of Crump’s accounts, into evidence and questioned
Crump and other witnesses about problems that arose with specific clients, some dating to a
year or more before Crump’s termination. It was never explicitly stated that these were the
“incidents” in Crump’s file that Hebert relied upon to terminate Crump.

19 Although Hebert identified four other employees he terminated for poor performance and
a fifth who he terminated because of a customer complaint, no specifics were provided
regarding what led to the termination of each. In light of the absence of such evidence, it is
impossible to determine whether the circumstances surrounding their terminations were
comparable to that of Crump.

20 This is similar to the reason identified by Hebert on a Termination Report he prepared on
October 4, i.e. “poor performance regarding customer service”.

21 Although Crump disputed most of the claims made by Respondent’s counsel regarding
these accounts, the issues cited at the hearing regarding these accounts do not differ from
those cited in the position statement.
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loss of revenue to the Respondent.

B. Analysis

1. Section 8(a)(1) Allegations

The complaint alleges that the Respondent, through Burton, violated Section 8(a)(1) of
the Act on or about September 9 by threatening Crump with unspecified reprisals because
Crump concertedly complained to Hebert about Burton’s supervision. This allegation is based
on Crump’s testimony that Burton told him, after he and Angeli had met with Hebert about the
Cracker Barrel/Dana dispute, “don’t ever go over my head again or I'll make your life so
miserable you can’t stand it.” Burton denied making this statement. No other witness could
corroborate Crump as to this particular statement because it was uttered when he and Burton
were alone in Burton’s office. | credit Crump’s testimony that the statement was made because
it is consistent with the testimony of other witnesses that Burton was angry and yelled at Crump
and Angeli in the hallway about their having gone over his head. Considering Burton’s state of
mind at the time, it is likely he did go further and threaten Crump when the two of them were
alone in his office.

Crediting Crump’s testimony does not end the analysis with respect to this allegation
because the threat is unlawful only if directed at concerted activity that is protected under the
Act. It is clear that the threat was made by Burton because he believed Crump and Angeli had
“gone over his head” when he found them in Hebert’s office discussing the Cracker Barrel/Dana
issue. Burton was, in fact, correct in his belief. There is no dispute that Crump took it upon
himself to “pick [Hebert's] brain” for a creative solution to the dispute at a time when he and
Angeli were in the midst of a meeting with Burton over the same issue. Although Crump testified
that he solicited Angeli’s agreement to bring the matter to Hebert, | find Angeli’s testimony, that
Crump went into Hebert's office first and then he was called in, more credible. Thus, there was
nothing concerted about Crump’s activity. Even assuming Crump and Angeli did discuss
soliciting Hebert's input before they went into the office to discuss the matter, the subject of the
meeting, i.e. what to do about the competing claims to the billboard, is not a matter protected by
the Act. No employee right within the broad definition of Section 7 was implicated by this
essentially routine workplace encounter. | specifically find that the General Counsel has not
proved that Crump and Angeli concertedly complained about Burton’s supervision. Crump’s sole
interest in going into Hebert's office that day was to get a favorable resolution for his client to the
dispute to protect his commission. While Burton’s threat in response to this was unprofessional
and inappropriate, it did not rise to the level of an unfair labor practice under the Act.
Accordingly, | shall recommend dismissal of this allegation of the complaint.

The complaint alleges that the Respondent, again through Burton, violated Section
8(a)(1) of the Act on or about September 18, by threatening employees with the loss of bonuses
because the General Counsel had issued subpoenas to several employees, including Crump, in
connection with the unfair labor practice trial in the prior case. The General Counsel relies upon
Crump’s testimony about the impromptu sales meeting Burton held on the same day Crump
informed Hebert that he had been subpoenaed. Burton did not specifically contradict Crump’s
testimony regarding this allegation. At the same time, no other employee who was allegedly
present when the threat was made corroborated Crump. Angeli, who was called as a witness by
the Respondent recalled a different meeting, one at which Burton referred to the Respondent’s
shortfall going into the fourth quarter and “jokingly” threatened to take any bonuses he lost out
of the employees’ pay if the Respondent did not improve in the next quarter.

| find it unnecessary to make any credibility resolution with respect to this allegation
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because I find that, even if Crump were credited, the statements attributed to Burton would not
violate the Act. | note, in particular, that Crump did not testify that Burton linked the potential
loss of bonuses to the upcoming unfair labor practice trial or the issuance of subpoenas. The
only connection between Burton’s alleged threat and the issuance of subpoenas is the timing of
the alleged statement. The fact that Burton told employees they would lose their bonuses if they
did not make up a budget shortfall on the same day that Crump and Angeli told Hebert that they
had been subpoenaed is nothing more than a coincidence. Without any express linkage by
Burton in his statements to employees, it is unlikely the employees would reasonably believe
that the potential loss of bonuses had something to do with the trial or the fact that some of
them had received subpoenas. In fact, there is no evidence that any employees, other than
those who had been subpoenaed, even knew that subpoenas had been issued. In making these
findings, | also note the testimony of Angeli and Giordano that it was not uncommon to have
sales meetings and to offer incentives to the account executives to push them to meet their
goals. | find that Burton’s statement on September 18 was nothing more than a motivational
sales tool unrelated to any activity protected by the Act. Accordingly, | shall recommend
dismissal of this allegation as well.

The complaint alleges that the Respondent, through its attorney and agent Nelson,
violated Section 8(a)(1) of the Act on or about October 2 by impliedly threatening Crump with
job loss because he had informed the Respondent that he had been subpoenaed by the
General Counsel to testify at the unfair labor practice hearing and that his testimony would be
unfavorable to the Respondent. The General Counsel relies upon Crump’s uncontradicted
testimony that, during his meeting with Nelson in preparation for the trial, Nelson said, “there are
loopholes and that's a possibility” in response to Crump’s statement that if a company wants to
terminate an employee, it's going to find a way to do it.

While there is no dispute that such a statement was made, it occurred in the context of
an employee interview that in all other respects satisfied the Board’'s Johnnie’s Poultry
requirements. Crump acknowledged reading and signing a written statement of his rights under
that decision, he confirmed that Nelson told him he was protected under the law and that he
didn’t have anything to worry about, and he admitted that, when he asked Nelson what he
should do, Nelson told him that all the Respondent wanted him to do was tell the truth. Only
when Crump pushed him to acknowledge “the reality” that an employer will find a way to rid
itself of an employee it didn't want did Nelson acknowledge this grim reality. | find that Nelson’s
agreement with Crump’s description of the “real world”, when considered in the context of the
entire interview, did not amount to an implied threat of job loss because Crump had been
subpoenaed or was going to testify adversely to the Respondent. Accordingly, | shall
recommend dismissal of this allegation as well.

Finally, the complaint alleges that the Respondent violated Section 8(a)(1) of the Act on
October 3 when Hebert allegedly informed Crump that he was being terminated because he had
informed the Respondent that he had been subpoenaed by the General Counsel to testify at the
unfair labor practice hearing and that his testimony would be unfavorable to the Respondent.
Crump did not testify that this was the reason he was given when Hebert terminated him on
October 3. Rather, Crump testified that Hebert opened the meeting on October 3 by saying,
“you leave me no alternative but to terminate you. What were you thinking, especially after what
happened with Ken [Simmons] and Rachel [Rychling]” and that Hebert ended the meeting by
saying that “all Crump had to do [to avoid termination] was say he was not going to seek legal
advice and sue them” and that Hebert told him he was terminated when he wouldn’t say this.
Hebert did not specifically deny making these statements but he did contradict Crump’s version
of the final meeting between them.
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Looked at narrowly, the General Counsel has not met his burden with respect to this
allegation because there is no evidence that Hebert in fact told Crump specifically that he was
being terminated because of the subpoena or because of his expected testimony at the unfair
labor practice hearing which, by October 3, was no longer going forward. The statements
attributed to Hebert by Crump are subject to the interpretation that Crump was being fired
because he had indicated his intent to seek legal advice over the Respondent’s removal of the
Cracker Barrel account. Hebert's alleged reference to what had just happened with the two
alleged discriminatees in the prior unfair labor practice case suggests that Hebert may have
linked Crump’s desire to seek legal advice with those two former employees having pursued
charges with the NLRB. Under this analysis, it could be argued that Hebert was essentially
telling Crump he was being fired for threatening to file a charge with the NLRB. However, even
assuming the complaint allegation were broad enough to cover this theory of a violation, | am
not prepared to reach this conclusion. As will become apparent in the next Section of this
decision, | find that Hebert’s reference to Crump’s perceived threat to sue was not a reference
to his having been subpoenaed by the Board. Moreover, because there is no evidence that
Crump ever told Hebert that his testimony at the unfair labor practice hearing was going to be
unfavorable to the Respondent, Hebert could not have cited this as a factor in his decision to
terminate Crump. In sum, | find that even considering Crump’s testimony in the most favorable
light, the General Counsel has not proved that the Respondent told Crump that his being
subpoenaed or his participation in the Board’s unfair labor practice proceedings was the reason
for his termination. Accordingly, | shall recommend dismissal of this allegation. In the next
Section of this decision, | will address the question whether, irrespective of what Hebert said on
October 3, he in fact terminated Crump because of he had been subpoenaed.

2. The Section 8(a)(1) and (4) Allegations

The complaint alleges that the Respondent took the Sam’s Outdoor and Cracker Barrel
accounts away from Crump on September 18 and October 3, respectively, and terminated
Crump on October 3 because Crump cooperated with the General Counsel and planned to give
testimony to the Board in the prior unfair labor practice case. Because resolution of this issue
turns on motivation, the Board's decision in Wright Line22 is applicable. Under Wright Line, the
General Counsel bears the initial burden of proving by a preponderance of the evidence that
protected activity, such as participation in a NLRB proceeding, was a motivating factor in the
employer’s decision to take adverse action against an employee. To meet this burden, the
General Counsel must offer evidence that the employer was aware of the employee’s protected
activity, and had animus against such activity motivating the employer to take the action it did.
The Board has recognized that direct evidence of an unlawful motivation is rarely available. The
General Counsel may meet his burden through circumstantial evidence, such as timing and
disparate treatment, from which an unlawful motive may be inferred. See Naomi Knitting Plant,
328 NLRB 1279 (1999) and cases cited therein. However, mere suspicion is not enough to
sustain the General Counsel’s burden. King's Terrace Nursing Home, 229 NLRB 1180 (1977).
See also New Otani Hotel & Garden, 325 NLRB 928 (1998); Alexian Bros. Medical Center, 307
NLRB 389 (1992). If the General Counsel meets his burden, then the burden shifts to the
respondent to prove, by a preponderance of the evidence, that it would have taken the same
action, or made the same decision, even in the absence of protected activity. To meet its
burden, a respondent simply has to show that it “possessed a good-faith belief (e.g. not one that
was the result of a discriminatory failure to investigate) that [the employee] engaged in
misconduct and that that belief was the motivating cause of the discharge.” Doctor’s Hospital of

22 \Wright Line, 251 NLRB 1083 (1980), enfd. 622 F.2d 899 (1* Cir. 1980), cert. denied 455
U.S. 988 (1982). See also Manno Electric, 321 NLRB 278, 280, fn. 12 (1996).
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Staten Island, Inc., 325 NLRB 730, fn. 3 (1998). See also Rockwell Automation/Dodge, 330
NLRB 547, 549-551 (2000).

It is undisputed that Crump was subpoenaed to testify in the prior unfair labor practice
case by the General Counsel. | credit Crump’s testimony, over Hebert’'s denial, that Crump
informed Hebert that he had received a subpoena on September 18. Angeli corroborated Crump
to the extent he testified that the three subpoenaed employees, Crump, Angeli and Lambert,
met with Hebert in September and told Hebert that they had all received subpoenas. In any
event, the Respondent was aware that Crump was going to be a witness for the General
Counsel by the time Crump met with attorney Nelson on October 2. Although there is no
evidence that Crump told Hebert what he was going to testify about, he did provide information
to Nelson on October 2 indicating that, at the least, he would corroborate the union activity of
the two alleged discriminatees. To the extent that proof of such activity was a critical element in
the General Counsel’'s case against the Respondent, this information would put the Respondent
on notice by October 2 that Crump’s testimony would be adverse to the Respondent.23 As
previously noted, there is no evidence that the Respondent was aware before September 18 of
any participation by Crump in the investigation or prosecution of the prior unfair labor practice
charges.

Having recommended dismissal of the independent Section 8(a)(1) allegations, the only
remaining evidence of animus on the part of the Respondent is Burton’s statement during
Crump’s discharge meeting that the Respondent was “tired of the NLRB poking and digging
through our books and records.” Because Burton is still employed as the Respondent’s Sales
Manager and would be expected to be favorably disposed to the Respondent, | must draw an
adverse inference from the Respondent’s failure to question Burton about this comment. Queen
of the Valley Hospital, 316 NLRB 721 (1995). Such a comment is evidence that the Respondent
did not view NLRB investigations favorably. In addition, Crump’s testimony that Hebert asked,
“what were you thinking, especially after what just happened with Ken and Rachel?”, another
reference to the unfair labor practice charges that had just been settled, is further evidence of
animus that was not contradicted by the Respondent.

The timing of the Respondent’s actions against Crump, i.e. removing the Sam’s Outdoor
account on the same day that Crump told Hebert that he had been subpoenaed and removing
the Cracker Barrel account and terminating him soon after Crump met with attorney Nelson,
strongly supports an inference that Crump’s participation in the unfair labor practice case played
a role in the Respondent’s decision to take these actions. Further support for such an inference
can be found in the seemingly abrupt nature of the Respondent’s actions, there being no
dispute that the Respondent took these actions without warning Crump in advance of the
possibility he could lose two valuable accounts and his job. In this regard, | find that whatever
conversations occurred beforehand among Crump, Burton and Hebert, regarding specific issues
that cropped up involving Crump’s handling of his accounts, were not sufficient to put him on
notice that his livelihood and job were in jeopardy.

Because the General Counsel has proved knowledge and animus and sufficient
circumstances to support an inference of unlawful motivation, 1 find that the General Counsel
has met his initial burden of proof in this case. The burden was thus on the Respondent to
show, notwithstanding the strong indication that it took adverse action against Crump because

23 Because the Respondent admitted that Nelson was its agent for purposes of representing
the Respondent in the unfair labor practice case, any knowledge he had must be imputed to the
Respondent.
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he had been subpoenaed, that it would have acted the same even in the absence of the
subpoena. Resolution of this issue is complicated by the coincidence of events here.
Specifically, Crump was subpoenaed and suffered these adverse actions at the same time that
the Respondent was dealing with significant problems on two of Crump’s accounts. Although
the problems with the Sam’s Outdoor account began six months earlier, they apparently came
to a head in September when Burton and Hebert went to Vermont to meet with the client, shortly
after receiving the last angry letter from this client. Crump was removed from the account shortly
after Burton and Hebert returned from Vermont. Similarly, the dispute over the Cracker
Barrel/Dana Volkswagen billboard was being played out in August and September, reaching a
head on October 2, when Hebert met with Boykin in an unsuccessful attempt to renegotiate the
Cracker Barrel contract that had been proposed by Crump and signed by Burton. Under these
circumstances, it is almost impossible to know, with any certainty, which was the true motivating
factor, the Respondent’s animus toward Crump’s participation in the NLRB proceeding, or its
displeasure with the way he was handling his accounts.

After careful consideration, | have concluded that the weight of the evidence establishes
that the Respondent would have taken the two accounts away from Crump and terminated him
even had he not been subpoenaed by the Board. | have reached this conclusion
notwithstanding the fact that Crump was not the cause of Sam’s disagreements with the
Respondent and notwithstanding the fact that it was Burton, not Crump, who signed the contract
with Cracker Barrel before a resolution was reached with Dana Volkswagen, even though
Burton had no authority to do so. | reach this result because | found Hebert’s testimony, that
Crump should have done a better job of resolving the problems with Sam’s before they reached
the point they did and that Crump should not have undersold the local client, persuasive. With
respect to the removal of the Sam’s account, Hebert's testimony was bolstered by the testimony
of Angeli that, at times, the best way to handle a difficult client is to change account
representatives, essentially to start over with a clean slate. Moreover, the removal of the Sam'’s
account took place at a time when the Respondent knew no more than that Crump was one of
three employees who had been subpoenaed by the General Counsel. Because the Respondent
took no adverse action against the other two, the balance tips in favor of a non-discriminatory
motive for this particular action.

The Cracker Barrel/Dana Volkswagen dispute is more troublesome. Although Crump
may have erred in promising the billboard to Boykin at a lower rate than Dana was paying for
the same spot and in not advising Angeli beforehand that this was the offer being extended to
Cracker Barrel, Burton erred in signing a contract committing the Respondent to these terms
without authorization. While Crump lost the account and was terminated over this, Burton
apparently suffered no adverse consequences for his involvement in the dispute. This set of
circumstances suggests that Crump was unjustly terminated. The same set of circumstances
also suggests that the true motivation behind this unjust discharge was not Crump’s subpoena
but Burton’s and Hebert's desire to protect Burton and make Crump the scapegoat for the
problems caused by the Cracker Barrel contract. Any injustice suffered by Crump at the hands
of the Respondent, however, is not one cognizable under the Act.24

The timing of the Respondent’s decisions to remove Crump from the Cracker Barrel
account and terminate him also tip the balance in favor of the Respondent. The decision to
remove Crump from the account was made after Boykin had refused Hebert’'s request to
renegotiate the contract, and the decision to terminate Crump was made after he informed the

24 | express no opinion on what, if any, private cause of action Crump may have against the
Respondent. That is a matter for discussion between Crump and an attorney of his choosing.
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Respondent that he was going to seek legal advice if they took this account away. By the time
these decisions were made, the unfair labor practice case had been settled, eliminating the
possibility that Crump would testify adversely to the Respondent. There was thus no reason, at
the time, to retaliate against Crump for his participation in the Board’s processes. | find, as
noted above, that the Respondent’s true motivation for taking Crump off the Cracker Barrel
account is that described above, i.e. to make Crump the fall guy for the problems that arose
between Cracker Barrel and Dana Volkswagen. | also find that the Respondent decided to go
further and terminate Crump when it believed he was going to hire a lawyer and sue the
Respondent for taking the account away. Crump’s “threat to sue” was not protected activity
under the Act because it is clear that he intended to seek legal advice to protect his individual
interest in income from this account rather than to promote any common interest among the
Respondent’'s employees.

In conclusion, | find that the General Counsel has not proved by a preponderance of the
evidence that the Respondent took the actions it did against Crump because he had been
subpoenaed and planned to testify in a Board proceeding. Accordingly, | shall recommend
dismissal of this allegation of the complaint.

Conclusions of Law

The Respondent has not committed any unfair labor practices in violation of Section
8(a)(1) and (4) of the Act, as alleged in the complaint.

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended?®

ORDER
The complaint is dismissed.

Dated, Washington, D.C.

Michael A. Marcionese
Administrative Law Judge

25 |f no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec.
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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